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INTRODUCTION

DEAR STUDENT
Welcome to the module, Business Practice and Workplace Ethics BWE1501!

In the module Introduction to Paralegal Studies PAR1501, you were
introduced to paralegal practice. You know by now that there is a big
difference between a paralegal and a lawyer (legal professional). For example,
you know that lawyers are generally divided into two groups, namely
attorneys and advocates, and you have a basic idea about what they do.

In this module we want to teach you more about the legal profession, the
legal professionals themselves and what important ethical rules must be
considered in legal practice.

BWE1501 consists of the following study units:

Study unit 1: The legal profession

In this study unit we will look at the attorneys’ profession and the advocates’
profession in detail. We will also show what other differences exist between
paralegals and legal professionals.

Study unit 2: The law firm

In this study unit we will look at a law firm, the people who work in a
law firm and the structure of a law firm. We will also look at the role that
paralegals play in law firms.

Study unit 3: Ethical considerations

In this study unit we will look at what ethics is and what ethical considerations
are applicable to paralegals. We will also look at how paralegals should apply
these ethical rules to everyday practice.

How to use this Tutorial Letter:

There is no prescribed textbook for this module. You must study this Tutorial
Letter together with the other tutorial letters for this module.

At the beginning of each study unit there is a block with the heading
“Learning outcomes”. The contents of these blocks set out the most important
aspects covered in each specific study unit. At the end of each study unit
you should refer to the learning outcomes to ensure that you have attained
the outcomes and can apply them to that study unit.
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You will notice that various activities are set out in this module. You will
need to work through all the activities on your own. We will provide feedback
in a further Tutorial Letter 201 so that you can assess whether or not you
answered the activities completely and correctly. It is very important that
you complete all the activities before you look at Tutorial Letter 201 so that
you can see what you understand and what you do not understand about
the work covered in this module. Keep all your answers to the activities so
that you can refer to them when working through the tutorial letters.

As this module is an introductory course, you will be provided with some
background information about the legal profession. This background
information is necessary for you to understand the legal profession, but we
will not examine you on these aspects. All such discussions will contain an
icon at the beginning which will indicate that you do not have to study the
sections for assignment or examination purposes. Do not merely ignore these
sections but read through them attentively as they will help you understand
the legal profession better and will provide you with the background needed
to understand the other work covered in this module.

You will encounter many new terms throughout this module. Where necessary
we have explained certain terms throughout this study guide as they are
introduced to you. However, this study guide may also contain other terms
which might be unfamiliar to you. You will find a glossary at the end of
this study guide which contains an alphabetical list of all these terms and
their meanings. Such terms are indicated in italics throughout this study
guide when used for the first time.

At the end of each study unit (including at the end of this section) there is
a heading called "Sources referred to in this study unit”. These paragraphs
indicate the sources used to compile this module and you do not have to study
them for assignment or examination purposes. Of course, you are welcome to
look at these sources if you would like to know more about the specific subject.

We have used icons to indicate important information that will assist you
in using this study guide. The following icons will be used:

This icon indicates an activity.

% This icon indicates a feedback on the activity.

'; ) . . . . . . .
/’l‘{’&“/ This icon indicates very important information that
K ) . .. .
\@Q° i will definitely form part of your assignments and your
~ ) . .
U examination.

We trust that you will enjoy this module and wish you success in your studies.
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STUDY UNIT 1

The legal profession

1.1 LEARNING OUTCOMES

When you have worked through this study unit you should be able to

summarise the important characteristics of the attorney profession
summarise the important characteristics of the advocate profession
compare the attorney profession and the advocate profession
differentiate between paralegals and other legal professionals

evaluate the consequences of performing prohibited actions reserved for
the legal profession

1.2 INTRODUCTION

Just like paralegals, legal professionals work in all sectors of society. Legal
professionals include attorneys, advocates, legal advisors and law graduates
employed by the Family Advocate, the Master of the High Court, the Public
Prosecutor, the State Attorney and the State Law Advisor. These five
institutions form part of government.

It is impossible to discuss all the careers that legal professionals can follow.
For the purposes of this module we will focus on the three main careers
in the legal profession, namely the attorney profession, the advocate with
a trust account and the advocate’s profession. As a paralegal, you will be
required to know the difference between these three professions and the
relationship between the three, and where you as a paralegal fit into this
relationship.

1.3 THE LEGAL PROFESSION

In study unit 1 of the module Introduction to Paralegal Studies: PAR1501
you learnt the main characteristics of a paralegal namely:

A paralegal is not a legal professional (lawyer)

A paralegal has a basic knowledge of the law

A paralegal obtained his/her legal skills or knowledge through education,
training and work experience

A paralegal works under the supervision of a legal professional

A paralegal can be employed at different places



You also learnt the main differences between legal professionals (attorneys,
advocates with a trust account and advocates) and paralegals. We summarise
the main differences in the table below:

TABLE 1
The main differences between legal professionals and paralegals

Legal professional (lawyer)

Has a law degree

Paralegal

Does not have a law degree but has one or

more of the following:

A paralegal diploma
Received informal legal training
Practical legal experience

Attorney

Works at a law firm
Works directly with
clients

Does all types of

legal work

Advocate Law firm paralegals | Community-based
Does not work at Works at a law firm | paralegals
a law firm Works under the Works at
Receives work direct supervision a community centre
from an attorney of an attorney Works

or clients
Specialises in
court work

independently but
refers work to an
attorney where
necessary

You learnt that attorneys and advocates are legal professionals who have a
law degree, while paralegals do not. However, there are further requirements
a law graduate must meet before he or she may be admitted as an attorney
or an advocate.

You further learnt that attorneys usually work in law firms and work directly
with the public, advocates with a trust account may also work directly with
the public while advocates without a trust account specialise in court work
and may only accept work from an attorney. This distinction also needs
further exploration.

In this module we will be expanding on these issues so that you will have
a better idea of where you, as a paralegal, fit into the legal profession.

1.3.1 Legislation relevant to legal professionals

As you familiarise yourself with the content of the study guide, you will find
that only one Act is relevant to the attorneys and advocates’ professions.
This Act is:

Legal Practice Act 28 of 2014

The long title of the Act is:

— to provide a legislative framework for the transformation and
restructuring of the legal profession in line with constitutional
imperatives so as to facilitate and enhance an independent legal
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profession that broadly reflects the diversity and demographics of
the Republic;

to provide for the establishment, powers and functions of a single
South African Legal Practice Council and Provincial Councils in order
to regulate the affairs of legal practitioners and to set norms and
standards;

to provide for the admission and enrolment of legal practitioners;

to regulate the professional conduct of legal practitioners so as to
ensure accountable conduct;

to provide for the establishment of an Office of a Legal Services Ombud
and for the appointment, powers and functions of a Legal Services
Ombud;

to provide for a legal Practitioner’s Fidelity Fund and a Board of Control
for the Fidelity Fund;

to provide for the establishment, powers and functions of a National
Forum for the Legal Profession;

and to provide for matters connected therewith.

The Act is applicable to all legal practitioners and all candidate legal
practitioners (S 2).

The purpose of the Act: (S 3)

The purpose of the Act is to —

(@)

(b)

()

(d)
(e
)

(9)

provide a legislative framework for the transformation and restructur-
ing of the legal profession that embraces the values underpinning the
Constitution and ensures that the rule of law is upheld;

broaden access to justice by putting in place —

(i a mechanism to determine fees chargeable by legal practition-
ers for legal services rendered that are within the reach of the
citizenry;

(i) measures to provide for the rendering of community service by
candidate legal practitioners and practising legal practitioners;

(iii) measures that provide equal opportunities for all aspirant legal
practitioners in order to have a legal profession that broadly reflect
the demographics of the Republic;

create a single unifies statutory body to regulate the affairs of all legal

practitioners and all candidate legal practitioners in pursuit of the goals

of an accountable, efficient and independent legal profession;

protect and promote the public interest;

provide for the establishment of an Office of Legal Services Ombud;

provide a fair, effective, efficient and transparent procedure for the

resolution of complaints against legal practitioners and candidate legal

practitioners; and

create a framework for the —

(i development and maintenance of appropriate professional and

ethical norms, and standards for the rendering of legal services
by legal practitioners and candidate legal practitioners;



(ii) regulation of the admission and enrolment of legal practitioners;
and

(iii) development of adequate training programmes for legal practitioners
and candidate legal practitioners.

Chapter 2 of the Act addresses the LEGAL PRACTICE COUNCIL. This
Council will exercise jurisdiction over all legal practitioners and candidate
legal practitioners. This Council will keep a Roll of legal practitioners. The
Council will also establish a Provincial Council in every province of the
Republic.

ACTIVITY 1.1

What is the purpose of the Legal Practice Act?

Feedback on Activity 1.1

% See the answer above in the study material.

SUMMARY
Single regulatory body for attorneys and advocates

The Legal Practice Act created, a single regulatory body, the South African

Legal Practice Council that regulates all legal practitioners and candidate

legal practitioners (i.e. attorneys, advocates and candidate attorneys).

Some of the duties of this Council (s 6) are to:

— regulate the conduct and affairs of all legal practitioners

— advise the Minister regarding matters concerning the legal profession
and legal practice

— develop norms and standards to guide the conduct of legal practitioners
candidate legal practitioners and the legal profession

— develop programmes to empower historically disadvantaged legal
practitioners and candidate legal practitioners
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Attorneys and advocates’ professions

Section 34(2)(a)(ii) of the Legal Practice Act states that an advocate may
provide legal services for a fee if he/she is directly requested to do so by
a member of the public. An advocate may only act on a direct request
from a member of the public if the advocate is in possession of a fidelity
fund certificate and a trust account. An advocate without trust account
may not accept an instruction directly from a member of the public. Only
attorneys and advocates with a trust account accept instructions directly
from members of the public. This separation between the professions
exists because attorneys and advocates without a trust account play
specific roles in servicing a client’s interests.

Cost estimate notice

The Legal Practice Act indicates that whenever any attorney or advocate
first receives an instruction from a client, the client must be provided with
a cost estimate notice, in writing, specifying: likely financial implications
(including information on fees, disbursements and other costs), the
practitioner’s hourly fee, the client’s right to negotiate fees, an outline of
the work to be done, the likelihood of engaging an advocate, the financial
implications of withdrawing from a trial and how costs will be recovered.
If an attorney or an advocate does not provide a cost estimate notice to a
client, it will be considered misconduct and the client will not be required
to pay until the South African Legal Practice Council reviews the matter.

Recognition of paralegals

As you have already learnt, only attorneys and advocates are considered
to be legal professionals/practitioners. The Legal Practice Act does not
change this position. It does, however, according to Section 34(9), call
for the South African Legal Practice Council to investigate and to make
recommendations on the statutory recognition of paralegals to the Minister
taking into account best international practices, the public interest and
the interests of the legal profession, with a view to legislative and other
interventions in order to improve access to the legal profession and access
to justice generally.



ACTIVITY 1.2

List and briefly describe (in your own words) the most important concepts
that impacted on legal professionals in the Legal Practice Act 28 of 2014.

Feedback on Activity 1.2

% This question relates to the paragraphs above and tests whether you
understand the most important concepts that have impacted the legal
professionals with the enactment of the Legal Practice Act.

The practical consequences of the Legal Practice Act will only be
felt in a few years’ time.

Let us now explore the attorneys’ profession in some detail.

1.4 THE ATTORNEYS’ PROFESSION

As previously mentioned, attorneys work with the public and are usually
the first points of contact when someone wants to obtain professional legal
advice. This means that attorneys have a broad knowledge of the law in
order to provide legal advice across different legal fields.

The fact that attorneys work with the general public has led to the attorneys’
profession being highly regulated. The profession is governed and regulated
by the Legal Practice Act and the regulations issued in terms of this Act. The
reason for such vigorous regulation is because there is a trust relationship
between an attorney and his or her client. This means that the client does not
understand the legal rules and procedures and trusts that his attorney will
protect his or her rights and give him or her sound advice. It also happens
regularly that an attorney holds his client’s money in trust for a certain
purpose and there are specific rules governing when and how an attorney
may hold money in trust on behalf of his client. You will learn more about
this specific issue on the next page.
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1.4.1 What do attorneys do?

Attorneys are engaged in a large variety of legal work. This can include civil
matters, criminal matters, commercial work, labour law, property law, family
law, estate planning and tax planning. Attorneys also accept instructions
from various types of clients, for example individuals, companies, banks
and associations.

Seeing that some of the areas of law can be complex, some attorneys
specialise in a specific field. However, many attorneys still engage in general
legal work across various fields and these attorneys are known as general
law practitioners.

Attorneys may appear in the lower courts (e.g. magistrates’ courts) and
some attorneys may even appear in the higher courts (e.g. the High Court).
However, attorneys generally make use of advocates to appear in court,
especially in complex legal matters.

Generally, attorneys do the following:

consult with clients to take instructions and provide legal advice
research legal principles applicable to a specific case

draft legal documents (e.g. legal opinions, court documents and contracts)
vet legal documents (e.g. legal opinions, court documents and contracts)
correspond with clients, advocates, opposing parties and government
institutions

appear in courts or other tribunals on behalf of clients

attend to legal negotiations and settlement talks

1.4.2 Admission requirements

1.4.2.1 Attorneys

A Person may only practice as a legal practitioner if he or she is admitted
and enrolled to practice as such in terms of the Legal Practice Act (s 24(1))
The High Court must admit to practice and authorise to be enrolled a person
if he or she complies with the requirements. The main requirements can
be summarised as follows:

(@) Duly qualified
(b) A South African citizen or a permanent resident
(c) Isa fit and proper person

Fit and proper person

A candidate must be regarded as a fit and proper person. This means that
a candidate must have the necessary personal attributes to practise as an
attorney. This refers to the moral integrity (especially honesty) of a candidate.
A candidate must state that he/she has not committed any criminal offence.
This does not mean that a candidate is automatically disqualified from
entering the attorneys’ profession if he/she has been convicted of a criminal
offence, since it is up to the court to assess whether he/she is a fit and proper
person. However, the candidate will have to explain the circumstances



surrounding the criminal conviction and provide the court with proof that
he/she has been rehabilitated.

Practical vocational training:

Before a candidate may be admitted as an attorney, he/she must have the
necessary practical experience, which is usually served under articles of
clerkship. This means that a candidate must work under the supervision
of an experienced attorney on a full-time basis. The service period ranges
from between one and five years, depending on different factors. To qualify
for a shorter period of service, a candidate may attend a full-time school for
legal practice for a period of six months. A person serving under articles of
clerkship is called a candidate attorney or an articled clerk. The supervising
attorney is called a principal. Before the registering of articles of clerkship,
the candidate must be interviewed by a senior practising attorney in order
to establish whether or not the candidate is a fit and proper person. The
main focus of the interview is to establish whether or not the candidate has
any previous criminal convictions.

Attorneys’ admission examinations

A candidate must have successfully completed the four prescribed attorneys’
admission examinations. These examinations are practically orientated,
and a candidate must have completed either a period of six months’ service
under his/her articles of clerkship or he/she must have attended a full-time
school for legal practice for a period of six months before he/she may write
these examinations.

Compulsory practical legal training

A candidate must attend a compulsory practical legal training course. The
course can be either a full-time school for legal practice for a period of six
months or the short course offered for five weeks during or after the service
period under the articles of clerkship.

Community service

This is something new in the legal profession. The Minister will after
consultation with the Council prescribe the requirements for community
service (s 29).

As you can see from the above discussion, there are many requirements that
must be met before someone may be admitted and practise as an attorney.
The requirements involve formal legal training, practical training and
practical experience. These requirements are all aimed at ensuring skilled
attorneys are produced who can assist the public with legal problems. Once
a candidate is admitted by the High Court to practise as an attorney, the
attorney’s name is entered onto the roll for attorneys, which is a register
that the Registrar of the High Court keeps of all the names of the attorneys
admitted by that court.
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1.4.2.2 Conveyancers and notaries

We have already mentioned that many attorneys specialise in specific legal
fields. Two of the fields in which attorneys may specialise are conveyancing
and notary practice.

Conveyancing deals with rights in respect of immovable or fixed property,
for example the ownership of a farm or a house. Conveyancers attend to the
registration of ownership and other rights in immovable property at the Deeds
Office and the drafting of the documents necessary for such registration.

Notary practice refers to the practice of drafting, executing and registering
notarial deeds. Notarial deeds are also registered at the Deeds Office. Notarial
deeds are specialised legal documents that must be executed (signed) by
a notary. Examples of notarial deeds include antenuptial contracts, trust
instruments and deeds of donation. Notaries are obliged to keep a record
of all the notarial deeds executed by them. This record is called a protocol.

Only attorneys may be admitted as conveyancers and notaries after they
have passed the required competency-based examinations or assessment
of conveyancers or notaries as determined by the Council (s 26(2) and (3)).
After an attorney has passed the conveyancing or notary examination, he
or she may apply to the High Court to be admitted as a conveyancer or a
notary. His or her name will then be entered onto the rolls for conveyancers
or notaries that are kept by the Registrar of that specific High Court.

1.4.3 Professional associations

1.4.3.1 Fidelity Fund
The Fidelity Fund is a statutory body established in terms of the Act.

The purpose of this fund is to compensate or reimburse clients should their
trust money be misappropriated by an attorney. (You will learn more about
trust money below.) The protection granted by the Fidelity Fund encourages
the public to make use of attorneys, conveyancers and notaries. The fund also
promotes the interests of the profession by providing funding for university
law clinics and bursaries for law students.

1.4.4 Regulated profession

J

= Qob // and each will be elaborated on below:
\\\f ,“ Trust and business money
Y Trust and business accounts

Accurate and detailed bookkeeping records
Auditing of trust accounts
Reporting to and inspection by the Legal Council
Fidelity fund certificates
Interest earned on trust monies
Sharing of fees
Ethical rules

/g‘ The main issues relating to the attorneys’ profession are listed as follows
E
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14.4.1 Trust and business money

Generally, trust money refers to the situation where someone holds money
on behalf of someone else. The money does not belong to the person holding
the money and he/she has to look after the money on behalf of the owner.
When we talk about holding money in trust in the context of the attorneys’
profession, we are referring to a situation where the client pays money to
the law firm, but the money is not owed to the attorney at the time when
it is paid (e.g. for legal work that must still be carried out). Sometimes the
attorney is never entitled to this money, but must pay the money to a third
person (e.g. the purchase price for a house that is paid into the attorney’s
trust account and only paid to the seller after the house has been registered
in the name of the purchaser).

Trust money includes the following:

advance deposits to cover legal fees and expenses (e.g. divorce matters)
monies collected on behalf of a client (e.g. debt collection, Road Accident
Fund matters and Workmen’s Compensation Fund matters)

monies received from other attorneys or opponents where matters have
been successfully concluded (e.g. where the court case was successful,
and the court ordered the opposing party to pay an amount to the client
for damages)

monies received in conveyancing matters (e.g. the purchase price for a
house)

Business money refers to all money that is owned by the law firm and that
can be used by the law firm as it deems fit. For example, the firm may use
business money to pay overheads or to divide as profit bet ween the partners.

This is money that is owed to the law firm and has been received for legal
work already done or for expenses already paid in respect of a specific
matter (e.g. postage costs).

The difference between trust money and business money can be summarised
as follows:

Trust money is the client’s money.

Business money is the firm’s money.

1.4.4.2 Trust and business accounts

Generally, attorneys receive and hold large sums of trust funds on behalf
of their clients. It has been said that a client entrusts his/her money to
an attorney because the legal profession is seen as a dignified profession.
Unfortunately, there are attorneys who have acted dishonestly and stolen
trust funds belonging to their clients. The way in which trust money must
be managed by attorneys:

Firstly, it is important to remember that only practising attorneys are allowed
to receive and to hold trust funds on behalf of their clients.
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Secondly, a law firm is required to open and to keep separate trust and
business accounts. These bank accounts are always in the attorney’s name
or in the name of the law firm for which the attorney works. For example,
Mdlovu Attorneys will have a trust account called Mdlovu Attorneys Trust
Account and a business account called Mdlovu Attorneys Business Account.

Thirdly, trust money must always be paid into the trust account as soon as
possible after it has been received.

Lastly, trust money must be held in the trust account for as long as it
remains the property of the client. No expenses incurred by the firm may be
paid from the trust account; they must be paid from the business account.
Money can only be paid into the business account or transferred from the
trust account when it becomes due to the firm.

Example: A client pays a deposit into a trust account for legal work to be
carried out on a matter. When the client pays this money to the firm it
is still the client’s money, because the work has not yet been performed.
Therefore, the deposit is paid into the trust account and is held in trust on
behalf of the client.

Once the legal work has been performed and invoiced to the client, the
amount of money invoiced may be set off against the deposit paid by the
client into the trust account and that amount may be transferred to the
business account. This money has now been earned by the firm and is now
owned by the firm to be used as it deems fit.

When money is received by a law firm, the person receiving the money on
behalf of the firm may not always know whether the money is trust money
or business money. Therefore, many law firms deposit all money into their
trust account, because it is safer to deposit all money in the trust account and
then to transfer money to the business account once it has been established
that such money is owed to the firm. In this way, there is little chance that
any trust money may end up in the business account by mistake. If trust
money is mistakenly paid into the business account by the client, the law
firm must transfer such money to the trust account immediately.

In light of the above discussion you should now see that all monies received
by a law firm will be classified as either trust money or business money and
must be dealt with in the prescribed way.
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ACTIVITY 1.3

List and describe the four ways in which trust money must be managed
by an attorney.

Feedback on Activity 1.3

This question relates to paragraph 1.4.4.2 above. A formal answer to this
question will be given in a further Tutorial Letter 201.

ACTIVITY 1.4

Read the following scenario and then answer the questions.

Mrs Ngcobo wants to institute divorce proceedings against her husband.
She consults with her attorney, who advises her that he is willing to act
on her behalf but that he will require a deposit of R5 000. Mrs Ngcobo
decides to pay the deposit since she wants the attorney to proceed with
the divorce proceedings.

Answer each of the following questions separately with reference to
the above facts.

1.4.1 Is the R5 000 trust money or business money? Give reasons for
your answer.
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1.4.2 After Mrs Ngcobo pays the deposit but before the attorney proceeds
with the matter, Mrs Ngcobo and her husband reconcile. She tells
her attorney that she no longer wants to proceed with the divorce
proceedings against her husband. Is Mrs Ngcobo entitled to the
return of her deposit? Give reasons for your answer.

1.4.3 Suppose the attorney prepares a divorce summons, issues the
summons at court and sends the summons to the sheriff to have
it served on Mr Ngcobo. However, after Mr Ngcobo receives the
summons, he and Mrs Ngcobo talk and decide to give their marriage
another chance. Mrs Ngcobo then talks to her attorney and instructs
him not to proceed with the divorce proceedings.

The attorney provides a final settlement account in respect of the
work done for R2 000 in legal fees and R140 for expenses (sheriff’s
fee for serving the summons). Explain what amount Mrs Ngcobo
will be entitled to receive from her attorney and give reasons in
your answer with reference to the difference between trust and
business monies.
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Feedback on Activity 1.4

These questions test whether you understand the difference between trust
money and business money. If you have any difficulty in answering the
questions, refer to the work dealt with above. Formal answers to these
questions will be given in a further Tutorial Letter 201.

1.4.4.3 Accurate and detailed bookkeeping records

A practising attorney is obliged to keep faithful and detailed records of all
trust monies received. If not, the attorney will be guilty of unprofessional
conduct and may be struck off the roll or suspended, thus being prevented
from practising as an attorney for a specified period of time.

1.4.4.4 Auditing of trust accounts

Every law firm must submit its accounting records for inspection by
accountants. A list of trust balances must be drawn up every three months,
showing the exact amounts of funds held on behalf of each client. In addition,
trust accounts must be submitted for an annual audit. An audit is when a
qualified accountant or auditor goes through a firm’s bookkeeping records to
determine whether or not it has followed the correct bookkeeping procedures.

1.4.4.5 Reporting and inspection

After the auditors have completed the audit and have found no irregularities,
they provide a certificate to this effect, which must then be submitted to
the Legal Council. This certificate states that the trust funds are intact
and that all legal requirements have been met. If the auditors have found
any irregularities, they will report this to the Legal Council and the Legal
Council will investigate the matter to determine whether the attorney has
acted unlawfully or unethically. If the Law Society determines that the
attorney has acted unlawfully or unethically, it may apply to the High Court
to suspend or strike that attorney off the roll of attorneys.

In addition to the above reporting requirement, the Legal Council may also
inspect an attorney’s bookkeeping records to ensure that the provisions of
the Act have been met. If an attorney refuses to provide access to his/her
accounting records, the attorney will be guilty of unprofessional conduct
and may be struck off the roll or suspended from practising as an attorney
for a specified period of time.

It is very important for an attorney to ensure that trust money is dealt with in
the correct way and that it is not misappropriated. Special legal bookkeeping
software programs exist that assist in managing trust money in the correct
way. A good bookkeeper who understands the difference between these two
concepts and knows how to manage trust and business money is priceless
to any law firm, although it remains the attorney’s responsibility to ensure
that trust money is managed correctly.
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1.4.4.6 Fidelity fund certificates

In terms of the Legal Practice Act, attorneys practising for their own account
or in partnership must be in possession of a fidelity fund certificate. (You
will learn when an attorney is practising for his/her own account or in
partnership in study unit 2.)

Because every law firm will have at least one attorney who is practising for
his/ her own account, every law firm should be in possession of at least one
fidelity fund certificate. Fidelity fund certificates are issued for one year only,
which means that law firms must apply for a new certificate every year. The
certificate must be displayed in a prominent place in the law firm's office.

Failure to comply with this rule may have consequences.

When you refer a client to an attorney, you should ensure that the law firm
you are referring the client to has a current, valid fidelity fund certificate.
If you have been at the law firm's office, you should see a recent fidelity
fund certificate on the wall. If not, ask the attorney to provide you with a
copy of the law firm's fidelity fund certificate.

1.4.4.7 Interest earned on trust monies

You may wonder what happens to the interest that is earned on any trust
money. The interest earned is not the firm’s money and must be paid over
to the Fidelity Fund. This is the main source of income for the Fund and is
used to reimburse clients who are victims of trust fund theft and to provide
funding and bursaries to promote the interests of the profession.

The nett interest earned on trust monies must be paid to the Fidelity Fund
twice a year. The nett interest refers to the interest earned on the trust
money less the banking charges, which can be summarised as follows:

Nett interest = interest earned less banking charges

There is an exception to the above rule. If the client specifically gives
instructions to the effect that his/her trust money must be invested on his/
her behalf, the attorney will do so, and the interest will then accrue to the
client.

Please note that the above rule applies to trust money only and is not
applicable to business money. Interest earned on business money belongs
to the firm, since business money belongs to the firm!

1.4.4.8 Sharing of fees

Attorneys may not share any of their fees by way of a partnership, commission,
allowance or in any other manner with someone who is not an admitted
attorney in South Africa. This means that attorneys may not share any fees
with advocates, paralegals, foreign attorneys or members of the public.
Therefore, attorneys may only share their fees with other attorneys. This
rule is intended to prevent solicitation of clients by paralegals for profit and
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to avoid the unauthorised practice of law by paralegals. Contravention of
this rule is a criminal offence.

1.4.4.9 Ethical rules

The legal profession has a Code of Conduct. This is a written Code setting
out rules and standards relating to ethics, conduct and practice for legal
practitioners and its enforcement through the Council and its structures,
which may contain different provisions for advocates and attorneys and
different provisions for different categories of legal practitioners.

1.4.5 Reserved work and exclusivity of profession

It is clear that the attorneys’ profession is heavily regulated and for good
reason (to protect the public and to ensure good quality legal services). As
such, there must be rules to ensure that only attorneys provide certain legal
services and may hold trust monies on behalf of clients in legal matters. We
will discuss these rules below.

1.4.5.1 Drafting and preparation of certain legal documents

Only an attorney may draw up or prepare the following documents, or cause
them to be drawn up or prepared, for financial gain:

an agreement, deed or document relating to immovable property or any
right in or to immovable property (other than lease contracts for periods
of less than five years, conditions of sale or brokers’ notes)

a will or other testamentary document

a memorandum or articles of association or prospectus of any company
an agreement, deed or document relating to the creation or dissolution
or amendment of a partnership

any document relating to or required or intended for use in any action,
suit or other court proceeding in a court of civil jurisdiction in South Africa

There is also other work that is specifically reserved for attorneys,
conveyancers or notaries in terms of other laws and rules. The laws and
rules governing the specific legal field will prescribe when any work may
only be performed by an attorney, conveyancer or notary. When you are
practising in a specific legal field, you should always check whether or not
the specific rules preclude you from performing certain work. For example,
the Deeds Registries Act 47 of 1937 deals with various issues in respect
of the registration of various deeds. In terms of Section 87 of this Act, for
example, only a notary may draw up and sign an antenuptial contract that
will be registered in the Deeds Office.

Please note that a person who draws up or prepares any of the above
documents in the course of their employment on behalf of their employer (if
such an employer is an attorney) will not be guilty of a criminal offence. This
is because the attorney is overseeing the work of the employee and takes
responsibility for the work carried out by the employee. This means that a
paralegal working at a law firm under the supervision of an attorney who
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receives instruction to prepare one of these documents will not be committing
a crime in doing so.

1.4.5.2 Pretending to be an attorney, conveyancer or notary

It is a criminal offence to misrepresent yourself as, or pretend to be, an
attorney, conveyancer or notary if you are not admitted or permitted to act
as such.

1.4.5.3 Practising as an attorney, conveyancer or notary

Even if you do not misrepresent yourself as an attorney, conveyancer or
notary, you are also prohibited from practising as an attorney, conveyancer
or notary for your own account or in partnership without a fidelity fund
certificate. This means that you may not carry out work that is exclusively
reserved for attorneys or that is traditionally carried out by attorneys,
conveyancers or notaries for your own account or in partnership.

For example, if you receive trust money from clients and hold such money in
trust for legal work without a fidelity fund certificate, you will also be guilty
of contravening the above law since only attorneys may hold money in trust,
provided they are in possession of the prescribed fidelity fund certificate.

1.4.5.4 Court appearances

In terms of Section 3 of the Right of Appearance in Courts Act 62 of 1995,
any attorney may appear on behalf of another person in any court in South
Africa except the High Court and the Constitutional Court. However, an
attorney may apply to the Registrar of the High Court to appear on behalf of
another person in the High Court and the Constitutional Court. Candidate
attorneys have limited rights to appear on behalf of other persons in the
magistrates’ courts.

A paralegal may not appear on behalf of another person in any court.
However, each tribunal or board will have its own rules in respect of who
may appear and in some tribunals a person may not be represented by an
attorney. You will need to check with each tribunal whether or not you may
represent the client.
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ACTIVITY 1.5

(1) Read the following scenario and then answer the questions.
You are a paralegal at a community centre. You consult with a client
and realise that the matter should be referred to an attorney. You
ask around and Mr Ntsimang is recommended.

You go and see Mr Ntsimang to discuss the possible referral. Nowhere
in Mr Ntsimang's office do you see a fidelity fund certificate and
Mr Ntsimang avoids any questions you ask in this regard, but he
assures you that he is an attorney. What do you think would be the
best action you could take in these circumstances? Discuss all the
possible options, taking into account what you have learnt about
the attorneys’ profession so far.

(2) You are a paralegal at Ndlovu and Mhlangu Attorneys. Your
supervising attorney provides you with the necessary documents
and instructs you to prepare the first draft of a will for one of his
clients. You do as you are told and then give him the first draft
to check and to make amendments. Are you guilty of a criminal
offence? Give reasons for your answer.
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(3) As a paralegal working on your own in a community, you open
and maintain a trust account. You are the only person who has
signing powers on this account and the only person administering
this trust account. Is this acceptable and what are the possible
consequences?

(4) You are a paralegal at a community centre. When you have to refer
a matter to an attorney you always refer the client to a law firm
that pays you a set amount for each referral. Is this permissible?
What are the consequences of such action?

() You are a paralegal at a law firm. You are paid on an incentive basis
based on a percentage of the fees paid by any new clients you bring
to the firm. Is this permissible and what are the consequences of
such actions?
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Feedback on Activity 1.5

B These questions deal with different aspects of the work covered in paragraphs
1.4.4 and 1.4.5 above. If you have any difficulty in answering the questions,
please refer to these sections. Formal feedback to these questions will be
provided in a further Tutorial Letter 201.

You now have an understanding of the attorneys’ profession. Let
us now examine the advocates’ profession.

1.5 THE ADVOCATES’ PROFESSION

When we discussed the attorneys’ profession, we mentioned that attorneys
work with the public and are usually the first point of contact when someone
wants to obtain professional legal advice. This means that attorneys have a
broad knowledge of the law in order to provide legal advice across different
legal fields. An advocate with a trust account can do exactly the same work
as an attorney.

While attorneys and advocates with a trust account, generally provide a
large variety of legal services directly to the public, advocates without a
trust account, specialise in preparing and presenting cases in court. They
also tend to specialise in a specific field of law. For these reasons, advocates
without a trust account, do not accept instructions directly from the public,
but receive instructions from attorneys or an advocate with a trust account
who need specialised services in a specific matter. Generally, these services
are to present a case in court or to provide a legal opinion on a specific issue.

Advocates without a trust account work independently and for their own
account. In other words, they are sole practitioners and do not form law
firms with one another or with attorneys.

Sometimes, advocates without a trust account are also referred to as
“counsels”. Advocates are divided into junior counsels and senior counsels.
Advocates with extensive experience and expertise and with more than 10
years of practice may be appointed as “senior counsels” and are also referred
to as “silks”. Silks usually wear a silk robe, which is different to the robe
worn by junior counsels. Silks usually appear together with a junior counsel
in large and complex cases.

1.5.1 What do advocates do?

Advocates without a trust account accept instructions from the attorney
representing the client and may not accept instructions directly from the
public. Therefore, the advocates’ profession is referred to as a referral
profession.
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When an attorney instructs an advocate to handle a specific matter, we
usually say that the attorney briefs the advocate on the case. The advocate
is provided with copies of all the relevant documents and information the
attorney has on file with the attorney’s instructions (e.g. to draft a certain
court document or attend to the hearing of the matter in court). This bundle
of documents with instructions is called a brief.

All advocates have the right to appear in all courts in South Africa, including
the magistrates’ courts, the High Court, the Supreme Court of Appeal and
the Constitutional Court.

Generally, advocates do the following:

research legal principles applicable to a specific case

draft legal documents (especially court documents and those that
entail complex legal opinions)

vet legal documents (e.g. legal opinions and court documents drafted by
attorneys before such documents are finalised)

prepare legal arguments (called heads of argument) for use in court
appear in courts or other tribunals on behalf of clients

attend to legal negotiations and settlement talks prior to and during court
proceedings

You will have noticed that there is an overlap between the things that
attorneys and advocates do. It sometimes happens that a case is not so
legally complex and an attorney may feel confident enough to handle the
drafting of the court documents and the court appearance him/herself.
As advocates are specialists in presenting court cases, their fees for such
work is higher than those charged by attorneys and it is not economical to
use advocates for every court case. However, the more legally complex a
matter, the more likely it is that an advocate will be briefed to present the
client’s case in court.

1.56.2 Admission requirements

Before someone may practise as an advocate, that person must be admitted
as an advocate by the High Court. The main requirements for admission as
an advocate are listed and then summarised below:

Duly qualified

South African citizen or permanent resident
Law degree

Fit and proper

May not be on the roll of attorneys

— South African citizen or permanent resident

A candidate must be a South African citizen or have the right of
permanent residence in South Africa and be an ordinary resident of
South Africa.
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— Law degree

A candidate must have a law degree to be admitted as an advocate.

— Fit and proper

A candidate must be regarded as a fit and proper person. This means
that a candidate must have the necessary personal attributes to
practise as an advocate. This refers to the moral integrity (especially
honesty) of a candidate. A candidate must state that he/she has
not committed any criminal offence. This does not mean that a
candidate is automatically disqualified from entering the advocates’
profession if he/she has been convicted of a criminal offence, since it
is up to the court to assess whether he/she is a fit and proper person.
However, he/she will have to explain the circumstances surrounding
the criminal conviction and provide the court with proof that he/she
has been rehabilitated.

— May not be on the roll of attorneys

If a candidate has previously been admitted as an attorney, he/she
must have his/her name removed from the roll of attorneys before
he/she may be admitted as an advocate. Therefore, it is impossible
to be an attorney and an advocate at the same time.

Once a candidate has been admitted by the High Court to practise as
an advocate, the advocate’s name is entered onto the roll for advocates.

Although it is not required, it is customary for an advocate to join
one of the advocate societies, called Bars. The General Council of
the Bar of South Africa is the body that represents the advocate
profession in South Africa and its main purpose is to ensure that
members maintain professional standards. The Bars offer professional
training to advocates who want to join the Bar. The professional
training consists of a one-year apprenticeship (called a pupilage) and
the passing of an examination and the successful completion of this
training is a requirement for joining the Bar. This training tests the
candidate’s practical ability to perform the duties of an advocate.
During the pupilage, the candidate (called a pupil advocate) will work
under an experienced advocate in order to observe the workings of
the profession.

1.5.3 Professional associations

1.5.3.1 General Council of the Bar of South Africa

As mentioned above, the advocates’ profession is represented and regulated
by the General Council of the Bar of South Africa (GCB). The term “Bar” is
used to refer to societies of advocates.
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The most important objectives of the GCB are the following:

to deal with all matters affecting the profession and to take action if
necessary
to uphold the interests of advocates in South Africa

Generally, the GCB aims to maintain professional standards and conduct
among its members and to enforce discipline when necessary. If an advocate
is suspected of contravening the law or ethical rules, the specific Bar
investigates the matter and may, in the appropriate circumstances, apply
to the High Court to have the advocate expelled from the profession. If
the court grants the expulsion order, the person concerned may no longer
practise as an advocate.

1.5.3.2 Independent Association of Advocates

The Independent Association of Advocates was established in 1994 for
advocates who are not members of the Bars. Such advocates are still bound
by the rules of the Bar, which can be enforced by the courts on application
from the specific Bar. However, the Bars may not institute disciplinary
proceedings against non- member advocates who do not adhere to the rules.

1.56.4 Regulated profession
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1.5.4.1 Referral profession

As mentioned before, advocates without a trust account may not accept
instructions directly from the public. If an advocate does accept instructions
directly from the public, the advocate will be guilty of unprofessional conduct
and may be suspended or struck off the roll of advocates.

The reason for this rule is that it promotes specialisation and the independence
of the advocates’ profession and is, therefore, in the public interest.
Furthermore, if advocates were allowed to receive instructions directly
from clients, there would be no laws or rules governing trust funds and the
protection of trust funds from misappropriation or theft.

1.5.4.2 Sharing of fees

An advocate may not share any portion of his/her professional fees (whether
by way of partnership, commission, allowance or any other manner) with
any other person who is not practising as an advocate. This means that
advocates may not share any fees with attorneys, paralegals or members
of the public. Therefore, advocates may only share their fees with other
advocates. Contravention of this rule is a criminal offence.
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1.5.4.3 Ethical rules prescribed by the Bar

Advocates who are members of the Bar must comply with the ethical
rules that are prescribed by the Bar. If members do not comply with the
prescribed rules, the Bar may enforce these rules. This enforcement may
include instituting and holding disciplinary proceedings and applying to
the High Court for the suspension or removal of an advocate from the roll
of advocates.

We have dealt with some of the rules that are relevant to paralegals, but
there are many rules that we have not discussed. Some of the ethical rules
that should be observed by paralegals are also applicable to advocates.
These rules will be discussed in study unit 3.

1.5.5 Exclusivity of profession and reserved work

V.

, 1.5.5.1 Pretending to be an advocate

It is a criminal offence to misrepresent yourself as, or pretend to be,
an advocate if you have not been admitted or permitted to act as such.
Contravention of this can lead to a criminal conviction with a fine and/or
imprisonment.

1.5.5.2 Practising as an advocate

Even if you do not misrepresent yourself as an advocate, you are also
prohibited from practising as an advocate. This means that you may not carry
out work that is exclusively reserved for advocates or that is traditionally
done by advocates. Again, contravention of this section can lead to a criminal
conviction with a fine and/or imprisonment.

1.5.5.3 Court appearances

Any advocate shall have the right to appear on behalf of another person in
any South African court. From our discussion above in respect of attorneys,
you already know that paralegals may not appear in court on behalf of
another person.

We have examined the attorneys’ profession and the advocates’ profession.
Now let us compare the two professions.

1.6 COMPARISON OF THE ATTORNEYS’ PROFESSION AND THE

ADVOCATES’ PROFESSION

Now that you have learnt all about the attorneys’ profession and the advocates’
profession, you should be able to compare them with each other and be able
to identify and to discuss the similarities and the differences between them.
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ACTIVITY 1.6

Below is a table that summarises some of the most important differences
between the attorneys’ profession and the advocates’ profession (advocates
without a trust account). Please insert the missing information and add a
few differences between the professions that you have identified yourself.

Attorneys’ profession

Advocates’ profession

Attorneys work directly with the public.

Advocates specialise in preparing and
presenting cases in court.

This profession is represented and
controlled by the Law Society of South
Africa.

Admission to this profession requires
articles of services for a period of one
to five years.

must

This profession is governed and regulated
by the Admission of Advocates Act.

Trainee advocates who want to join the
Bar are called

Advocates may appear in all South African
courts when representing a client.
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Feedback on Activity 1.6

Formal feedback will be provided in a further Tutorial Letter 201.

ACTIVITY 1.7

List five similarities between the attorneys’ profession and the advocates’
profession (advocates without a trust account).

Feedback on Activity 1.7

Formal feedback will be provided in a further Tutorial Letter 201.

We have compared the attorneys’ and advocates’ professions (i.e. legal
professionals). Now let us look at the differences between legal professionals
and paralegals.

1.7 THE DIFFERENCES BETWEEN PARALEGALS AND LEGAL
PROFESSIONALS

You have learnt a lot about the legal profession and the differences between
attorneys and advocates. You should now be in a better position to understand
the differences between paralegals and legal professionals and be able to
identify whether someone is a legal professional or not. The main differences
between paralegals and legal professionals are explained below.

1.7.1 Qualifications

Legal professionals are law graduates, that is to say, most of them have law
degrees. In contrast, paralegals do not have law degrees, but have a diploma
in law (formal tuition), will have attended workshops or short courses on
law (informal tuition), or will have extensive work experience as paralegals.
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1.7.2 Admission requirements

You should know by now that the legal profession prescribes further
requirements before law graduates may be admitted as attorneys or
advocates in South Africa. In study unit 3 of Introduction to Paralegal
Studies PAR1501 you learnt that the paralegal practice is not formally
recognised as a profession or a career and, therefore, there are no formal
admission requirements for becoming a paralegal. You also learnt that
there are movements that are working towards the formal recognition and
regulation of paralegals in South Africa in order to enhance the paralegal
profession and to protect the public interest. In all probability, there will
be formal admission requirements for paralegals sometime in the future.

ACTIVITY 1.8

Look at the following words and circle all the words you think refer to
a paralegal:

legal advisor notary lawyer’s assistant

legal services assistant paralegal specialist attorney

attorney assistant candidate attorney magistrate
legal clerk judge filing clerk
document clerk conveyancer lawyer’s aide
lawyer legal secretary legal assistant
legal typist public prosecutor

Which of these words are not associated with paralegals and why do
you think so?
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Feedback on Activity 1.8

Formal feedback will be provided in a further Tutorial Letter 201. If you
have any difficulty in answering this question, refer to paragraphs 1.2 and
1.3 above.

1.7.3 Professional associations

The paralegal profession is represented and promoted by the National
Community-based Paralegal Association and the National Paralegal Institute.
(Refer to study unit 3 of Introduction to Paralegal Studies: PAR1501.)

1.7.4 Regulated profession

You learnt in study unit 3 of Introduction to Paralegal Studies: PAR1501
that there are no laws or rules governing and regulating paralegal practice.
However, the National Paralegal Institute is addressing the training issues
of and ethical codes for paralegals in order to obtain formal recognition for
paralegals and to regulate paralegal practice.

1.7.5 Exclusivity of work

You have learnt that there is certain work that may only be performed by
attorneys and advocates. You also learnt that only admitted attorneys or
advocates may represent themselves as such and may practice as attorneys
or advocates. Therefore, paralegals may not carry out any of the actions that
are reserved for the attorneys’ and advocates’ professions.

As a paralegal, you must ensure that you understand what you are not
permitted to do and that you never engage in any of the prohibited actions,
since contravention of these laws and rules will have serious consequences!
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ACTIVITY 1.9

Look at the following actions and consider whether or not a paralegal
may do any of them:

(1) Draft and sign court documents (e.g. a summons) for use in court.

(2) Draft and execute an antenuptial contract.

(3) Draft and execute all the documents necessary to transfer a property
into another party’s name.

(4) Appear in the High Court before a judge on behalf of another.

(5) Appear in the High Court before a judge on his/her own behalf.

(6) Appear in the magistrates’ court before a magistrate on behalf of
another.

(7) Appear in the magistrates’ court before a magistrate on his/her
own behalf.

(8) Make a presentation to a group of people in respect of how the law
works.

Feedback on Activity 1.9

% If you have any difficulty in answering this question, refer to the work
covered in paragraphs 1.4.5 and 1.5.5 above. Formal feedback will be given
in a further Tutorial Letter 201.

1.8 CONCLUSION

In this study unit you were taught the difference between the attorneys’
profession and the advocates’ profession. You learnt how they are controlled
and where you, as a paralegal, fit in.

Now that you understand that you are not a legal professional, we will take
a closer look at the workings of a law firm. In the next study unit, we will
look at what a law firm is, the different people who work at a law firm, the
structure of a law firm and the role of paralegals in a law firm.
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1.9 SELF-ASSESSMENT

/;". Before you start with the next study unit, answer the following questions
= '/ on your own to ensure that you know and understand the work covered in

&
K Qol@“
R ‘/ this study unit:

Vi

(1) Summarise the important characteristics of the attorneys’ profession.

(2) Summarise the important characteristics of the advocates’ profession
(advocates without a trust account).

(3) Compare the attorneys’ profession and the advocates’ profession (ad-
vocates without a trust account) with each other.

(4) Differentiate between paralegals and other legal professionals.

(5) Evaluate the consequences of performing actions reserved for the legal
profession.
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STUDY UNIT 2

The law firm

2.1 LEARNING OUTCOMES

When you have worked through this study unit you should be able to

explain what a law firm is and compare the different business forms a
law firm may take

identify the different positions within a law firm according to their
functions

construct and separate the different departments in a law firm
formulate the role of a paralegal in a law firm

2.2 INTRODUCTION

In the previous study unit, the differences between the attorneys’ profession
and the advocates’ profession were compared. You learnt how these different
professions are controlled and where you, as a paralegal, fit in.

Now that you understand that you are not a legal professional, we will
take a closer look at the workings of a law firm. In this study unit, we will
look at what a law firm is, the different people who work at a law firm, the
structure of a law firm and the role of paralegals in a law firm.

We start off by clarifying what a law firm is.

2.3 WHAT IS A LAW FIRM?

As mentioned in study unit 1, attorneys and candidate attorneys work at
law firms. A law firm consists of one of more attorneys who are supported
by candidate attorneys and/or administrative staff.

Once a person has been admitted as an attorney, they may practise

for their own account

in a partnership with other attorneys

as a member of a professional company

as a professional assistant in a partnership or a professional company

When an attorney works for his/her own account, he/she is the sole owner
of the law firm and is entitled to all the profits of the law firm. “"Partners”
or "members” refer to two or more attorneys who manage and own a law
firm together and who share the profits of the law firm between them. All
attorneys who are working for their own account or in partnership with
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other attorneys, or who are members of a professional company of attorneys,
must be in possession of a fidelity fund certificate.

A professional assistant is an admitted attorney who works at a law firm as
an assistant to other, more experienced attorneys. Professional assistants
do not work for their own account and do not share in the profits of the
law firm, but usually work for a fixed salary. Therefore, they do not need
to be in possession of a fidelity fund certificate. Professional assistants are
usually junior or newly admitted attorneys who work for a few years before
they have gained enough experience to practise as partners or members
of the law firm.

Candidate attorneys are precluded from sharing in the profits of the law
firm and as such also work for a fixed salary. Because candidate attorneys
have not yet been admitted as attorneys, they cannot apply for a fidelity
fund certificate.

A law firm may take the following business forms:

sole practitioner
partnership
professional company

— Sole practitioner

This is a law firm where one attorney works for his/her own account.
The sole practitioner may be assisted by professional assistants,
candidate attorneys and/or administrative staff.

— Partnership

This is a law firm where two or more (but not more than 20) attorneys
own and manage the firm together as partners. They are all liable
for the liabilities of the law firm and may all share in its profits. They
may be assisted by professional assistants, candidate attorneys and/
or administrative staff.

— Professional company

A professional company is a law firm that is incorporated as a company
of attorneys. You can identify law firms that are incorporated companies
by the letters “Inc” (abbreviation of the term “incorporated”) after
the firm name, for example, Ndlovu Bester and Nkosi Attorneys Inc.
Only attorneys who are in possession of a fidelity fund certificate
may be members of such a company and share in its profits, and they
will all be liable for the liabilities of the company. The members may
also be assisted by professional assistants, candidate attorneys and/
or administrative staff.
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ACTIVITY 2.1
List and describe the different business forms that a law firm may take.

Feedback on Activity 2.1

% This question relates to paragraph 2.3 above and tests whether you

understand the differing types of business forms that a law firm may take.
A formal answer to this question will be given in a further Tutorial Letter
201.

You now have an understanding of a law firm and the different business
forms it may take. Let us now consider the people who work at a law firm.

2.4 PEOPLE WORKING AT A LAW FIRM

A law firm requires the services of a number of people, who are classified
as follows:

attorneys and candidate attorneys
administrative staff

human resource

IT support

bookkeeping staff

We will examine each of the abovementioned groups of staff, starting with
attorneys and candidate attorneys.

2.4.1 Attorneys and candidate attorneys

As mentioned earlier, a law firm is owned and managed by one or more
attorneys, who may be assisted by professional assistants and/or candidate
attorneys.
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2.4.2 Administrative staff

The partners, professional assistants and candidate attorneys in a law
firm are supported by administrative staff. Administrative staff include
receptionists, switchboard operators, secretaries and typists.

2.4.3 Human resources

Most law firms employ at least one human resource specialist to manage
all human resource matters in the firm. This person or team is responsible
for the appointment of new staff and all the administrative duties related to
employee matters, for example, unemployment indemnity fund registrations,
employee tax deductions and reporting requirements, retirement fund
matters, employee disciplinary matters and employee complaints.

2.4.4 IT support

Every law firm requires IT support to some extent. IT refers to information
technology and all the computer, software, internet and email requirements of
a firm. The team that provides IT support will be responsible for ensuring that
all electronic information is stored safely and is available to the employees
when necessary. It will also be responsible for controlling internet and email
usage by employees of the firm. It may also need to manage and understand
the different software programs used by the firm and ensure that they are
used correctly. The IT support team will work according to the instructions
of the partners as communicated to it by the responsible partner.

2.4.5 Bookkeeping staff

You have already learnt about the specific bookkeeping procedures and
requirements applicable to law firms. It is of vital importance that a law
firm adheres to and follows the specific bookkeeping requirements and
procedures, as failure to do so may have serious consequences. Specifically,
special care must be taken to ensure that the trust account of the law firm
is managed correctly. Therefore, every law firm requires the expertise and
services of qualified accountants and auditors. There are many accountants
available who specialise in legal bookkeeping and who are employed by
law firms to ensure that their books are in order and that the reporting
requirements are met.
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ACTIVITY 2.2

Identify the different positions within a law firm (which requires the
services of staff) according to their functions and briefly elaborate on
each of these positions.

Feedback on Activity 2.2

% This question relates to paragraph 2.4 above and tests whether you understand
the differing roles that people play at a law firm. A formal answer to this
question will be given in a further Tutorial Letter 201.

Now that we have looked at the various types of staffing at a law firm, let
us move on to examining the structure of a law firm.

2.5 STRUCTURE OF A LAW FIRM

Every law firm will have its own structure, depending on the number of
attorneys working at the law firm and the type of work it performs. A small
law firm will have fewer departments while a larger law firm will have
more departments.

Typically, the average law firm consists of the following departments, as
depicted in Figure 2.1:
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LAW FIRM

OFFICE

ADMINISTRATION

BOOKKEEPING LITIGATION CONVEYANCING COMMERCIAL LAW

Human resources

IT support

General office
support

Reception and
switchboard

2.5.1 Office

Companies and
close

corporations

Criminal matters

Civil matters Tax planning

Debt collection Estate planning

Mergers and
acquisitions

Figure 2.1
Typical departments in a law firm

administration and bookkeeping

Most law firms have an office administration department and a bookkeeping
department. These two departments will be filled with administrative staff
with qualifications and/or experience in that specific field. For example,
human resources will be filled with staff with the required qualifications
and/or experience in human resource issues. The bookkeeping department
will be filled with accountants and/or accounting clerks.

Usually, each of these departments is headed and managed by a specific
partner. In addition, the bookkeeping and office administration departments
have to report to the partners of the law firm on a regular basis. Partners of
the law firm may also require that certain duties only be carried out on the
specific instruction of the partners, or for a partner to sign off on a specific
action before that action is taken. For example, it may be a requirement
of the law firm that two partners must sign any cheque prepared by the
bookkeeping department and/ or authorise any electronic fund transfers
(EFTs). This ensures that the partners remain aware and in control of all
actions carried out within the law firm.
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2.5.2 Legal departments

The legal departments will differ from law firm to law firm, depending
on their specific needs. For example, a law firm that does a lot of tax law
work may have a separate department that deals with tax matters. If a law
firm does not specialise in conveyancing work, it will probably not have a
separate conveyancing department and any occasional conveyancing work
might be dealt with by the commercial law department or by any of the
attorneys who have the expertise and experience to do the work.

Generally, each legal department is headed by a partner of the firm. This
partner manages and controls the specific department and is assisted
by one or more professional assistants, candidate attorneys, secretaries,
typists and/or filing clerks. Larger law firms rotate candidate attorneys on
aregular basis to ensure that they are all exposed to and obtain experience
in different legal fields.

2.6 ROLE OF PARALEGALS IN A LAW FIRM

Paralegals in law firms play more of a supportive role, although they work
independently to some extent. They have more responsibility than secretaries,
typists and filing clerks, but still remain under the management and control
of the attorneys working in the specific department.

For example, a paralegal who works in the company’s department of a
law firm may be responsible for the registration of new companies. The
paralegal will receive instructions from one of the attorneys to register a
specific company and must do all the related work to ensure the registration
of that specific company. He/she must have the necessary knowledge and
experience to know what forms must be completed and what documents
must be lodged at the Companies and Intellectual Property Commission.
He/she must further ensure that the necessary documents are lodged and
must follow up on the registration process at the Commission. The paralegal
may do all of this independently while keeping the instructing attorney up
to date on any developments. Therefore, the paralegal does not consult with
the client or take direct instructions from the client but receives instructions
from the attorney and has to report back to that attorney.

This does not mean that all paralegals who work at law firms have no contact
with clients. Depending on the type of work and the duties of a specific
paralegal, he/she may be required to contact clients directly. However,
almost all paralegals who work at law firms must report directly to one
of the attorneys in respect of all work done, or an attorney must oversee
or sign off on all the work that a paralegal does. A paralegal usually has
to report to the head of the specific legal department. This is because the
partners of a law firm are accountable and responsible for all work done
by the employees.
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ACTIVITY 2.3

In view of the above discussion, what do you think a paralegal’s role is
in a law firm? Write your ideas in the space below. Provide reasons for
your ideas.

Feedback on Activity 2.3

There is no right or wrong answer to this question, provided you have
provided good reasons for your opinion.

In your answer you should have indicated that a paralegal’s role in a law
firm will differ from law firm to law firm.

As a general rule, you should have mentioned that in a law firm paralegal
works under the supervision of an attorney and assists the attorney with
drafting and preparing documents. However, a paralegal may work quite
independently and be allowed to contact clients directly, provided that
an attorney oversees the work of the paralegal. This is especially true in
situations where the work is more of an administrative nature (e.g. completing
standard forms for submission to government institutions) than a legal
nature (e.g. providing legal advice).

In addition, you could have differentiated between the roles of community-
based paralegals and law firm paralegals by pointing out that while
a community-based paralegal will be the first point of contact with the
client, a law firm paralegal will receive instructions from an attorney and
will not meet with clients the first time they make contact with the law firm.
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2.7 CONCLUSION

In this study unit you were taught what your role as a paralegal is in a law
firm. You learnt what a law firm is, the different people who work in a law
firm, the structure of a law firm and the role of paralegals in a law firm.

Now that you understand your position in a law firm, we will take a closer
look at ethical issues in the workplace. In the next study unit, we will look
at what ethics is, the different ethical approaches that exist and specific
ethical guidelines applicable to paralegals.

2.8 SELF-ASSESSMENT

,g f :
= Qol@ // on your own to ensure that you know and understand the work covered in
¥ // this study unit:
Vi

/ =, Before you start with the next study unit, answer the following questions

\

(1) Explain what a law firm is and compare the different business forms
a law firm may take.

(2) Identify the different positions within a law firm according to their
functions.

(3) Construct and separate the different departments in a law firm by
means of a flow chart.

(4) Formulate the role of a paralegal in a law firm.
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STUDY UNIT 3

Ethical considerations

3.1 LEARNING OUTCOMES

When you have worked through this study unit you should be able to

define ethics, to differentiate ethics from morality and to explain when
an act is unethical

identify and differentiate between the four different approaches to ethical
problems

apply ethical guidelines to specific case scenarios in order to reach a well-
thought-out and substantiated recommendation for action

3.2 INTRODUCTION

In study unit 2 your role as a paralegal in a law firm was examined. You
learnt what a law firm is, the different people who work in a law firm, the
structure of a law firm and, finally, the role of paralegals in a law firm.

Now that you understand your position in a law firm, we will take a closer
look at ethical issues in the workplace. In this study unit, we will look at
what ethics involves, the different ethical approaches that exist and specific
ethical guidelines applicable to paralegals. Let us now analyse the concept
“ethics”.

3.3 WHAT IS ETHICS?
“Ethics” can be explained by considering the following example:

Telling lies is wrong. Our relationships with each other only function well
if there is a presumption that what we say to each other is true. Trust is
essential in human relationships and in public life. One of the most painful
experiences for parents is if they discover that one of their children has lied
to them. Similarly, children’s confidence in adults and, indeed, themselves
can be seriously harmed if their parents lie to them. Politicians tend to lose
elections when they lose the trust of the electorate.

Now the question is asked: “Is telling lies always wrong?” Consider the
following scenario:

Suppose you are a South African living at the height of the apartheid struggle
and that you are hiding an anti-apartheid freedom fighter in your basement.
One day, the security police arrive at your house and ask you whether there
are any anti-apartheid activists around. Almost certainly your answer will be
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“No”. You lie in order to protect the person you are hiding. You recognise that
telling lies is usually wrong, but under these circumstances, surrendering
the anti-apartheid freedom fighter to the apartheid police is worse.

While ethics is about what we ought to do and ought not to do, it is also
about setting priorities in human behaviour. Ethics is not always about what
is absolutely right or wrong, acceptable or unacceptable, ideal or less than
ideal. It is also about what is the best decision in particular circumstances,
what is the lesser of two evils.

In short, ethics is the study of right action (i.e. our values and their
justification) and good conduct (i.e. the actual values and standards of
conduct by which we live). Why is it important to consider why a person
should act a certain why? The answer lies in the concept of happiness. Simply
stated, happiness is an outgrowth of ethics, be it one’s own happiness or
the happiness of others.

Let us now have regard to the differences between ethics and morality.

3.3.1 The difference between ethics and morality

Ethics and morals are intricately connected, but they also have different
denotations and connotations.

Morality refers to all the current and traditional norms, values and virtues
held by a society and moral conduct. Norms are moral rules or obligations.
A norm such as “do not kill” is a socially accepted standard of behaviour —
something that is "morally acceptable”. Values are expressed in attitudes,
beliefs and judgements about what is good and bad, right and wrong.
Examples of values include justice, responsibility and integrity. Virtues are
dispositions of character such as honesty, caring and fairness. Moral conduct
concerns our interaction with other people and how our actions affect other
people. Norms, values, virtues and moral conduct guide people in deciding
what ought to be done or ought not to be done.

Ethics is the intellectual reflection on these norms, values, virtues and
moral conduct, both by individuals and by communities or groups. Ethics
reflects on the norms and values of individuals and of society as a whole.
It is the ordering, the questioning, the awareness and the investigation of
what we believe to be right. This reflection aims at balancing the interests
of the various parties or stakeholders affected by decisions and actions in a
way that gives expression to the norms and values that we believe should
be adhered to within a society.

The difference then between morality and ethics is that morality refers to
the goodness or badness, rightness or wrongness, of behaviour, while ethics
is a theoretical examination of morals and morality. A moralist is someone
who tells us what he/she thinks is good or right, while an ethicist questions
the underlying principles of what is good or bad, right or wrong.

Let us now examine when an act becomes unethical.
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3.3.2 When is an act unethical?

Before we can answer the question: "When is an act unethical?”, we need
to determine what an ethical problem is. An ethical question arises in any
situation in which the wellbeing and the interests of people are in conflict.

Consider the following scenario: Suppose you are an employee of a firm that
bottles drinking water. You have realised that in order to meet the demand,
management has decided not to filter the water. What should you do? There
is a conflict of interests here: the interests of the people who drink the water,
the interests of the company and your own interests as an employee. What
action should you take, if any? The issue here is an ethical one because
there is a conflict of interests and the wellbeing of those involved is at stake.

Let us now examine what makes an action unethical. There is no short
answer to this problem, but the following general observations can be made:

An action is unethical if it

disregards important interests and jeopardises the wellbeing of other
people

breaks an agreement

conflicts with the moral norms and values of a person or society

will result in harm to other people, groups, society as a whole or the
environment

Note, with reference to the second point, that an agreement might be tacit
or explicit. For example, in a business environment it is tacitly agreed that
people will turn up on time for meetings. It is, therefore, unnecessary to
make a written agreement every time a meeting is called, because being
punctual is what is expected and has been tacitly agreed upon.

Let us now explore the four different approaches to solving ethical problems.

3.4 APPROACHES TO ETHICAL PROBLEMS

In this study unit we will discuss four important approaches for contemplating
and answering moral questions. These approaches are the following:

deontological ethics (rule-governed ethics or duty ethics)
utilitarianism (consequentialism)

virtue ethics (personal moral virtue)

an African ethical approach (people are interrelated)

Each of the abovementioned approaches for contemplating and answering
moral questions will now be considered.

3.4.1 Deontological ethics (rule-governed ethics)

Deontology is an ethical approach that holds that there are certain universal
rules or principles that should determine our moral decisions. The deontologist
asks, “is it right?” or “does it conform to moral norms or values?” You should
try to determine whether any rational person in your position would make
exactly the same moral decision that you are making.
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The philosopher Immanuel Kant (1724—-1804) is regarded as the father of
deontological ethics. He laid down two basic maxims/criteria that should
guide moral decision making:

(1) All moral decisions should be put to the universalisation test, that is,
whether the decision you are contemplating would be upheld by all ra-
tional individuals in a similar situation across the boundaries of space,
time and circumstance. (In other words, if you think it is okay to cheat
in sports, then you'd have to be willing to accept — and expect — that
everybody else was cheating too.)

(2) The second criterion can be described as the “golden rule”, which is to
do to others what you would want them to do to you. With this goes his
“"Humanity Formula” Meaning act in such a way that you always treat
humanity, whether in your own person or in the person of any other,
never simply as a mean, but always with great dignity. It is thus wrong
to use other human beings. For example: Borrowing money with no
intention of returning it makes an object out of another person, because
doing so is exploitive and denies recognition of that person’s inner
value. Failing to help others in need is robbing them from their dignity.

When we view moral principles as universal rules, they become important
guides to our conduct. They tell us what we should or should not do. Examples
of moral principles are “one ought not to steal” and “human life is sacred”.
Moral principles are the rules that regulate interactions between people so
that, as far as possible, no one’s vital interests and wellbeing are sacrificed.
A principle guides our conduct in a way that discourages us from pursuing
our own self- interest. A person who acts “on principle” is not swayed in his/
her opinion by considerations of personal interest or by the private interests
of other people. For example, in cases of “whistle-blowing” it is usually not
in a person’s interests to expose corruption. It is, however, in the interests
of the firm in question and the country at large. It is the right thing to do,
but it is often not personally expedient.

Let’s look at an example:

A child runs away from home because his parents are abusive and he
seeks comfort at the home of his uncle, a deontologist. This deontologist
uncle may believe that abusing one’s child is inherently wrong, but that
same uncle may also believe that it is morally correct to reunite the child
with his parents. Knowing full well that the child will likely be abused again,
the uncle sends the child home, fully confident that his actions were moral,
because the action in and of itself, without any other things considered, is
the right thing to do from an extremely objective stance.

“In law a man is guilty when he violates the rights of other. In ethics he
is guilty if he only thinks of doing so” — Immanuel Kant

We will clarify this concept by means of the following scenario.
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ACTIVITY 3.1

Think about the following scenario and answer the questions that follow
from a deontological perspective:

Suppose you are offered a bribe to do work for someone. You would have
done the work anyway, but now you will receive more money.

(1) What should you do?

(3) Why would a principled person act in that way?
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(4) Do you think a principled person can be successful in business?
Provide reasons and a logical argument to substantiate your answer.

Feedback on Activity 3.1

This activity tests whether you can apply the principles of deontology that
we examined in paragraph 3.4.1 above. Remember that deontology holds
that there are certain universal rules or principles that should determine
our moral decisions. The deontologist asks the following questions:

“Is it right?”

“Does it conform to moral norms or values?”

You should determine whether any rational person in your position would
make exactly the same moral decision that you are making as you answer
the above scenario. Also remember to apply the “golden rule”, namely, do
to others what you would want them to do to you. Formal answers to these
questions will be given in a further Tutorial Letter 201.

A principled person is someone who seeks to apply moral values to daily
living. The principles they subscribe to guarantee that their actions do
not compromise the authority of the people with whom they interact and
the respect they owe others. Never treat people as a means to an end. In
other words, see people as valuable rather than useful. A person of integrity
will be motivated by goodwill in their interactions with others, regardless
of personal gain.

The second important ethical approach for contemplating and answering
moral questions, is utilitarianism which will now be considered.
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3.4.2 Utilitarianism (consequences)

Utilitarianism is concerned with the consequences of actions. In other words,
a utilitarian will ask whether the goals or consequences of certain actions
are good or bad. Therefore, we can say that utilitarianism is the ethical
approach of whatever works best for most people. In order to determine
what the best outcome will be, one has to take into account the effect of
the proposed action on all those who will enjoy or suffer the consequences.
No action or state of affairs is right or wrong in itself. To judge whether an
action will bring the best outcome, one looks at the effect the action will
have on the wellbeing of the people involved.

Let’s look at an example.

Your friend asks you “"Does my haircut make me look cool?” Now, let’s say it
is your opinion that the new haircut does not make your friend look cool. It
makes him look old, or something else that he doesn’t want to be perceived
as, and it would hurt his feelings if you were to tell him as much. Even
though your opinion is subjective, the pain and hurt he will feel is definitely
real, and you should assume this. The right thing to do, in this case, would
be to lie and say: “You look great.” Why? Even though you have lied, you've
maximised utility by making your friend happy and you’ve eliminated the
potential for pain, as is your moral obligation.

Your mental process should involve the following steps:

Ask yourself what the world would look like, hypothetically, if everyone
were to take on what you did as a rule. For example, lying to protect
someone’s feelings. Are you okay if this became a universally agreed
upon positive behaviour? If so, it’s moral

Then ask yourself what the world would look like (again you are considering
the consequences) if everybody did the opposite. For example, it would
be okay to tell the truth all the times no matter what, because lying is
inherently wrong. In all likelihood people would get upset a lot more
often. Would you be okay with always telling the truth regardless of the
situation if that became a universally agreed upon positive behaviour?
If so, is this the moral choice?

Then looking at the two options, you must choose the option that would
lead to the best consequences in terms of happiness.

Let’s look at another example:

As you are driving to work, you see a dog lying in the road, evidently hit
by a driver who took off. Nobody else has stopped to help, and the dog is
injured, bleeding and breathing heavily. Making matters worse, your phone is
dead, so you cannot just call the authorities or animal control and let others
solve the problem for you. It’s fallen on you to take time out of your day, get
the dog to an animal hospital, and quickly. That is, if you choose to help.
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So, what options do you have? You can choose:

OPTION 1: Pull over, try to pick the dog up, put her in your car, and drive
her to the nearest animal hospital.
OPTION 2: Just keep driving, ignore the animal and arrive at work on time.

How do you choose? First determine the ‘direct calculations’ regarding the
relative levels of possible good outcomes. Who will receive the most benefits
from each decision? Who will get the most discomfort from each?

In the first option, you are immediately impacted in a negative way
(objectively negative). You will have to get out of your car on a busy road,
try to get an injured dog into your car, get it to an animal clinic, pay the bill
and probably be late for work and upset your boss and co-workers.

The dog, however, benefits greatly. In danger of dying a painful death, the
literal physical pain she feels could be over as soon as you get her to a clinic.
Once there, she will receive medical care and medicine and hopefully make
a full recovery.

Now, let’s take the second option. You get to work on time, and your boss
and co-workers know they can count on you. But you failed to help out an
injured animal when you could have done so. You didn't increase happiness
and decrease pain when you readily could have, which is a violation of the
utilitarian ethical code. Afterall, as far as you know the dog continues to
lie in the street, slowly dying from painful injuries.

This raises the question: can you measure the relative amounts of pleasure
and pain generated by the given set of options? Consequentialists say you
can, with something called positive utility units. How many positive utility
units should you offer for each thing? Once you figure that out, says the
theory, then it’s time to choose the right option. It’s a number’s game — pick
the choice with the higher number of positive utility units.

BUT it is not always that clear. Say for instance 20 people are held captive
by terrorists. They say if they can shoot one the other 19 may be free. How,
should this be resolved? Of cause the 19 that will be free will be happy. But
who will be the one sacrificed? What if it is your husband? Or your child?
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ACTIVITY 3.2

Think about the following scenario and answer the questions that follow:

You work as a paralegal for a firm of attorneys. The firm is approached
by a state hospital that provides sophisticated care and that is one of the
best organ transplant facilities in the country. The hospital has asked for
extra funding in order to do another hundred very urgent transplants.
The government has refused because the money could be better spent
on immunising children in rural communities.

(1) From a utilitarian perspective, what should be done?

(2) What is your view on the matter? Defend your standpoint.

Feedback on Activity 3.2

This question tests whether you are able to apply the principles of
utilitarianism as outlined in paragraph 3.4.2 to the scenario. Formal feedback
will be provided in a further Tutorial Letter 201.
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The third important ethical approach for contemplating and answering
moral questions is virtue ethics, which will now be considered.

3.4.3 Virtue ethics (personal moral virtue)

A third approach to addressing moral problems is personal virtue. This
approach argues that what is important in moral decision making is to
focus on the kind of person you are, rather than focusing too narrowly on
your actions. According to this view, a moral person is a virtuous person. A
virtuous person is someone whose conduct exhibits virtues such as courage,
fairness, kindness, honesty, accountability and self-control. Virtues are
aspects of a person’s character that make it likely that he/she will judge
wisely and well in situations of moral perplexity. The virtuous person is not
a blind follower of rules, nor a calculator of outcomes. Virtues are qualities
of character and conduct that are morally excellent. As earlier scholars put
it, actio sequitur esse, that is, actions follow from who we are; good conduct
is a consequence of good character.

It is important to remember that virtues are not inborn: they are learnt or
acquired through education and practice. This means that virtues need to
be nurtured. Moral education and formation are essential to the construction
of moral character. Moral formation occurs when moral norms and values
become “internalised” as part of a person’s character and conduct. Moral
formation is the result of both external and internal factors. External factors
include the influence of parents, schools, religious groups, mentors and
colleagues, while internal factors refer to the choices that people make in
response to their experiences. Therefore, we become what we choose to
become. Moral formation is also a process. Therefore, the repetition of good
actions leads to the formation of good habits, which in turn leads to the
formation of a good character. This also means that developing virtues will
require the remaking of the social environment in which we live. We should
not view personal ethics in an individualistic manner. Although it is true
that virtue ethics is practised by individuals, it is not true that individuals
exist in a vacuum. All of us exist within a group or a social context and we
are intrinsically part of a community.

The ancient Greeks named 10 virtues to be most essential. They are wisdom,
justice, self-control, love, positivity, hard work, integrity, gratitude and
humility.

Think about the injured dog we referred to above, a virtue ethicist will help
the dog, as helping another albeit a dog, is charitable, benevolent, or just
the “right” thing to do.
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TO CONCLUDE THE 3 ETHICAL THEORIES ABOVE LET’S LOOK AT AN
EXAMPLE:

Image you are the driver of a trolley. It goes around abend and you see 5
people working hard on the track, repairing it. Immediately after spotting
them, the track dips down into a valley out of sight of the workers, sending
your trolley down too. Once the trolley comes up again out of the valley,
it will almost immediately strike and definitely kill those track workers.
However, as the trolley ascends out of the valley, you spot a track leading
off to the right. But there is one man at work on the track. There isn't time
for the 5 men on track A or the one man on track B to jump off and to get
to safety, so it is merely entirely up to you, the trolley driver, to decide what
to do. So, what do you do?

Do you stay on the track you're on and definitely kill 5 men, or do you throw
a switch and move over to the new track where you will definitely kill one
man?

OPTION 1: You move to the new track. This is what a utilitarian would do.
As they value the consequences over the action itself, they believe the most
morally superior action is the one that leads to the greatest good for the
most people. Saving b lives is thus the best possible outcome.

OPTION 2: You move to the new track. You believe that virtue is of the
utmost importance and as a virtuous person, saving 5 lives is charitable
and compassionate. This is how a virtuous ethicist will reason. The
consequence here is that one man will die, but it’s still a virtuous act because
the trolley driver’s heart was in the right place when making the decision.

OPTION 3: Stay on the track and kill 5 people. This is what a deontologist
would do. It is a bit of an ethical loophole, but in deontological reasoning,
the act of staying on the track and killing 5 men is more ethical than killing
one. Why??? Because to switch to the other track would be a conscious
choice — and one that would kill a person. And killing is wrong. A religious
person may also argue this way it would be wrong to switch because you
as a person made the decision where if you continue on the track you were
on it might be God'’s decision that the 5 people will die. The killing of the
5 people is then merely an accident.
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ACTIVITY 3.3

You work as a paralegal for a state department. The state sends you on
an expensive 18-month training course paid for by taxpayers’ money.
You meet a lot of people from the private sector during the course. You
impress them and a few firms make you an offer. You are extremely
interested in the opportunities, but you have signed a post-training
obligation with the state. You decide to do part-time work for the firms
in question, but it soon takes up all your time.

(1) How can understanding and practising personal virtue assist a
person in this kind of situation?

(2) What kinds of virtue should be cultivated in the public sector to
avoid this type of situation? Can you make suggestions on how this
should be done?

Feedback on Activity 3.3

In your answer, consider virtues like integrity and loyalty. Formal feedback
will be given in a further Tutorial Letter 201.
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Let us now consider an African ethical approach (the fourth approach) to
contemplating and answering moral questions.

3.4.4 An African ethical approach (people are interrelated)

A fourth approach to addressing moral problems is an African ethical approach.
At the core of the legal profession are legal professional ethics. In the previous
parts of this study unit you have been taught the rule-based approach,
utilitarianism and virtue ethics. These theories are taken from a Western
perspective, which is based on individual autonomy. In African philosophy,
reality is related to the whole, meaning the whole community. Some scholars
argue that the legal profession is a sui generis (unique) community with its
own culture and that other worldviews, as such, should not have an impact
on lawyers. This cannot be accepted and Mnyongani argues that there
should be a symbiotic relationship between the law and the cultural milieu
(environment) within which it operates. Culture plays the role of informing
one'’s sense of morality and ethics. “"Culture is a fundamental determinant
of ethical decision making. It directly affects how an individual perceives
ethical problems, alternatives, and consequences.” Morality can be considered
universal, but there is an element of specificity that needs consideration,
and this is where an African perspective comes in.

Following the dawn of the new democracy in South Africa, African customary
law coexists side by side with the Western-inspired dominant common law,
but the two legal systems have more dissimilarities than similarities. One
such dissimilarity is the use of lawyers in dispute resolution processes. “The
use of lawyers is historically alien to customary law.” The recognition of
customary law by the Constitution means that more lawyers will deal with
matters related to customary law in court, but customary law is silent on
what the duties of lawyers are or should be and, therefore, is also silent on
how they should conduct themselves ethically. “This is so because customary
law knows of no class of people called lawyers and has no role for them in
its processes and procedures.” As Mnyongani explains, African traditional
processes are not complicated and are conducted not only in a familiar
environment, but also in a language familiar to the parties concerned.
Disputes in traditional settings are dealt with at different levels of the
societal hierarchy, depending on the nature of the disputes and the parties
involved. Most traditional societies in South Africa would generally follow
the same organisational structure. In a family household, the head of the
family is responsible for settling disputes and dispensing justice. Where
such disputes involve more than one family, elders and clan leaders take
responsibility for ensuring that justice is served. The first two levels are
characterised by a degree of informality. The process is formalised when the
dispute involves people from different clans or neighbourhoods, in which case
the sub-headman would convene his court or council. Proceedings usually
take place in the open, under a tree. The same procedures are followed
for both criminal and civil cases. Examination and cross-examination of
the accused are open to everyone attending. Before sentence is passed,
the accused is asked to suggest the sentence he/she deems fit for the
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crime committed. Should the dispute need further referral, it would then
proceed to the headman and a senior traditional leader until it reaches
the king for final determination. It was hoped that the Traditional Courts
Bill, once enacted, would have affirmed and recognised traditional justice
systems as indicated above.

When disputes among Africans arise, they are settled in accordance with
living customary law that requires no lawyers, yet, there are still debates
as to what customary law really is and when it is applicable and to whom,
since there is a contrast between the codified law of the state and the living
customary law that governs traditional communities. Living customary
law’s underlying principle is ubuntu — I am because you are. Central to the
idea of ubuntu is the notion that people are interrelated, that a person is a
person through other persons. The practice of law, whether customary or
Western orientated, should strive to maintain harmony in a community.
“The African worldview knows no distinction between law and morality.
In view of the fact that ancestors play a vital role in African life, a morally
good life has future implications. The maintenance of harmony may require
that one should live a morally good life in order to be a good ancestor as
opposed to being a bad one. Ancestors too play a very active role in the
daily activities of the community. The atonement of an offence is incomplete
without recourse to the world of the ancestors.”

The problem is that even though the new constitutional dispensation
acknowledges customary law, it is currently not applied in nearly all the
courts and disputing parties still rely on the courts of law to give direction
in disputes. In colonial times and later in the apartheid era, courts of
law did not have legitimacy in the eyes of the black majority. “"They were
viewed as institutions of oppression.” In the constitutional era there has
been an effort to ensure the legitimacy of the courts and the law. But there
remain challenges. The challenges of poverty and illiteracy impede on the
enjoyment of constitutionally guaranteed rights. If people are not aware of
their constitutionally enshrined rights and how they can access and protect
those rights, the human rights discourse will be of no meaning to them.
This is where paralegals can be of assistance in a community — they could
clarify the legal process vis-a-vis (as regards) the customary way of settling
disputes to those who do not understand. Even the most sophisticated
members of society struggle to understand the language used and the
processes followed in court.

Most of what is called ethics within the legal profession in South Africa
is nothing, but rules made by the legislature or administrative agencies
like the Law Society or the Bar Council. These agencies’ sole purpose is to
regulate the conduct of professionals within the legal profession. Rules are
indispensable, especially for a profession as complex as the legal profession,
but rules cannot be the be all and end all of ethics. Cognisance should be
taken of people’s views on morality and how these views could enhance
the rules of the profession.
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ACTIVITY 3.4

You are a paralegal who works in a community centre. A group of paralegal
students from that community come into the centre and ask you the
following questions, to which you provide an answer:

(1) What is ubuntu and how is it linked to living customary law?

(2) Does customary law recognise the role of lawyers? If not, how are
disputes usually dealt with in the traditional setting?

Feedback on Activity 3.4

These questions test whether you are able to identify and apply the principles
of an African ethical approach as outlined in paragraph 3.4.4 above. Formal
feedback will be provided in a further Tutorial Letter 201.

Remember:

The four approaches to moral problems discussed above are not mutually
exclusive. Now that we have an understanding of the four ethical approaches,
let us identify the most salient aspects of each approach by performing a
quick ethics test.
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3.4.5 A quick ethics test

BWE1501/501

We can formulate a quick ethics test for each approach as follows:

Four ethical approaches

Quick ethics test

(A)

Deontological (rules)

Is it legal?

Does it comply with a code of
conduct? Can it be universalised?
Does it comply with the “golden
rule” (i.e. do unto others as you
would have them do unto you)?

(B)

Utilitarianism (consequences)

How would it look in
tomorrow'’s newspaper?

What would the consequences
be?

©)

Virtue ethics (personal good
conduct)

Will I consider myself a good
person if I do this?
How does it make me feel?

(D)

African ethical approach
(people are interrelated)

No difference between law and
morality.

I am because you are.

A person is a person through
other persons.

A morally good life will
maintain harmony.

3.4.6 Consequences of unethical behaviour by paralegals

When a paralegal act unethically, he/she is not in any danger of being
struck from any roll. However, this does not mean that unethical behaviour
by a paralegal cannot have serious consequences. A paralegal’s unethical
behaviour can result in a loss of respect for him/her, the loss of the employer’s
client and disciplinary action. In addition, the paralegal may lose his/her
employment and may even be subject to criminal prosecution or a civil
lawsuit.
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3.5 SPECIFIC ETHICAL GUIDELINES FOR PARALEGALS

/,f{,‘ We will now look at specific ethical guidelines that you must consider and
= Qol@ /,‘/ apply in your workplace.

\\\\ /
Vi

3.5.1 Accepting instructions

Before accepting instructions, lawyers and paralegals should consider
a few important factors, such as whether there is a potential conflict of
interests, whether the clients’ instructions involve illegality and whether
they possess the necessary skill to execute the mandate. They should also
consider whether they have sufficient time at their disposal to attend to the
clients’ instructions efficiently and within a reasonable space of time. This
applies equally to those in private practice and those employed to render
legal services to the poor, for example, clinicians and practitioners at the
Legal Aid Board.

3.5.2 The mandate

Lawyers and paralegals may not act in any matter unless they have clear
instructions to that effect. The mandate need not be in writing. Paralegals
must act according to the clients’ instructions at all times. They may,
however, exercise their own professional judgement. Acting contrary to the
scope of the mandate may result in civil liability for damages.

3.5.3 Confidentiality and privilege

With some exceptions, information given to a lawyer and a paralegal in the
course of representing a client must be kept confidential and may not be
discussed with others outside the office. The rule of confidentiality applies
not only to information given to a lawyer by a client, but also to information
relating to a client’s case that is obtained from other sources.

What does “confidential” mean?

Confidentiality means that you are entrusted with the confidence
of another person or with his/her private affairs or purposes. This
information is intended to be held in confidence or kept private.

All information that a lawyer or a paralegal obtains from or about a client
in the course of representation is presumed to be confidential. The duty of
confidentiality usually begins with the first meeting between a lawyer or a
paralegal and a client and it continues after the client—lawyer relationship
has terminated.
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This rule is of special concern for paralegals who leave one law firm to work
for another. Paralegals may never divulge confidential information learnt
through previous employment — especially if it would be to the detriment
of former clients.

As with most ethical rules, there are exceptions to the rule of confidentiality.
The most common exceptions are the following:

Confidential information may be divulged with the permission of the client.
Confidential information may be disclosed when implicitly authorised in
order to carry out the representation of the client.

Confidential information may be disclosed to prevent the client
from committing a criminal act.

Confidential information must be divulged if so ordered by a court of law.

ACTIVITY 3.5

(1) Discuss what it means when one says that paralegals are subject
to the principles of attorney—client privilege.

(2) Discuss whether it is permissible for a paralegal to release confidential
information to a photocopying service to be copied and bound?
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Feedback on Activity 3.5

Refer to paragraph 3.5 when answering the above questions. Formal feedback
will be provided in a further Tutorial Letter 201.

3.5.4 Conflict of interest

What does “conflict of interest” mean?

A conflict of interest is a real or seeming incompatibility between the
interests of two clients, such that the lawyer or paralegal is disqualified
from representing both clients if the dual representation adversely affects
either client or if the client does not consent.

A conflict of interest can arise when

the interests of two clients are directly adverse

the interests of a client and a former client are materially adverse in a
substantially related matter

the personal interests of a lawyer or a paralegal are adverse to the interest
of a client

the business interests of a lawyer or a paralegal are adverse to the interest
of a client

As a paralegal, you must be aware of and abide by the ethical rules that
govern attorneys with regard to conflicts of interest. A paralegal who does
not work in a law firm and who assists clients without the supervision of
an attorney will be responsible for ensuring that there are no conflicts of
interest involving current clients and between current and former clients,
much in the same way that attorneys are responsible for ensuring that there
are no such conflicts of interest.

If you change employers and you are not sure whether there might be a
potential conflict of interest, here are some guidelines you may follow:

Keep a current list of client names and the matters on all the files on
which you work. This list should be kept confidential!

When you leave your position, take a list of the clients on whose files you
have worked and the matters to compare them with the files you may be
assigned to in future.

If your employer takes on a client in whom you have a personal interest,
be it a financial interest or a personal relationship, the information should
be reported to the super vising attorney as soon as possible.

If you ever suspect that you may be involved in a conflict-of-interest
situation, report it immediately to your supervising attorney or another
appropriate individual in your law firm or law department.
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ACTIVITY 3.6

You have just started working as a paralegal with a law firm. You are
given a file and, while going through it, you realise that this firm is
representing a company you know. In your previous position you worked
at the company against whom the litigation is now being directed. You
get the feeling this might be a conflict of interest, but you are still on
probation and, therefore, unsure about whether you should tell your
new employer of your past involvement with the case. What should you
do? Discuss why.

Feedback on Activity 3.6

% Have regard to paragraph 3.5.4 when answering this question. Formal
feedback will be provided in a further Tutorial Letter 201.
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ACTIVITY 3.7

Suppose you are a paralegal at a law firm. You are reviewing a list of
new clients and you notice that your law firm has initiated a lawsuit
against a firm in which your wife or husband is a shareholder. Do you
have a conflict of interest? What should you do?

Feedback on Activity 3.7
% Formal feedback will be provided in a further Tutorial Letter 201.

3.5.5 Competence and diligence

Competence and diligence mean to have the legal knowledge, skills,
thoroughness and preparation reasonably necessary for representation. You
must pursue matters on behalf of clients with commitment and dedication.
As a paralegal you must be certain you have the requisite knowledge and
skills to perform the tasks that have been assigned to you. If you do not
possess such skills, you must work to educate yourself and ask for help. It
is important that you do not misrepresent the level of your knowledge and
skills, because doing so can have serious consequences for you, the attorney
you work for and the clients. Paralegals must be diligent in the completion of
their assignments, since attorneys rely on their ability, skills and diligence
to get the work done thoroughly and on time.
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ACTIVITY 3.8
What skills should a paralegal possess in order to be considered competent?

Feedback on Activity 3.8

% This question relates to paragraph 3.5.5 above. Formal feedback will be
provided in a further Tutorial Letter 201.

3.5.6 Financial matters

Attorneys have the ultimate ethical responsibility in respect of most financial
matters. However, because clients generally pay for the time paralegals
spend working on their files, paralegals must be familiar with the rules of
ethics concerning billing and fee splitting. In addition, because paralegals
are often responsible for the bookkeeping and record keeping associated with
accounting for client funds, it is imperative that they are familiar with the
ethical rules applicable to attorneys concerning client funds and the rules
for bookkeeping and record keeping in respect of client funds.

3.5.7 Trust accounting

Paralegals are often responsible for trust accounting functions. As a paralegal
you might find that your work on real estate, personal injury or other types
of files requires you to set up and to maintain trust accounts for holding
and distributing funds on behalf of clients.
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Any attorney who delegates work involving trust accounting to you will have
the ultimate responsibility for the funds. However, as a paralegal you must
be aware of the ethical rules for handling clients’ funds. Some of the tasks
you may be assigned with regard to clients’ trust accounts could include

notifying clients of any disbursements or withdrawals from the trust
accounts

preparing statements of the accounts for clients, to be approved by the
supervising attorney

reconciling monthly bank statements to trust account registers and
calculating interest

3.5.8 Paralegals and billing

Attorneys and paralegals have set billing rates. Billing rates are usually
based on the market and paralegals’ experience and level of expertise. It is
very important that you track your billable hours closely. It is your ethical
responsibility to keep accurate time records, reflecting the amount of time
spent on each client’s file and the work done for each client.

What is meant by “billable hours”?

Billable hours are hours and fractions of hours that are spent working
on a client’s file that will later be billed to that client.

Non-billable time includes time spent on training, interviewing, continuing
education, marketing, file maintenance, administrative matters, pro bono
work and personal matters.
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ACTIVITY 3.9

Suppose you are a paralegal in the corporate department of a law firm.
The work for a big contract is complete and you and another paralegal
have made a significant contribution to the success of the case. Both of
you have put in more or less the same number of hours to complete the
work; however, the other paralegal has considerably more billable time
on the file than you. When you confront her, she says “"with a bill this
size, no one will notice if I add a few extra hours.” Your principal has
signed off the file already and you will be paid the following day. What,
if anything, should you do?

Feedback on Activity 3.9

Have regard to paragraph 3.5.8 above. Remember to consider the principles
of ethics when answering this question. Formal feedback will be provided
in a further Tutorial Letter 201.
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3.6 CONCLUSION

In this study unit you were taught general ethical guidelines and a few
specific ethical rules concerning paralegals. You will use these guidelines
extensively in paralegal practice. Therefore, it is of utmost importance that
you ensure that you are familiar with all the work covered in this study unit.

3.7 SELF-ASSESSMENT

=, Answer the following questions on your own to ensure that you know and

= M . - .
= @gt“/ understand the work covered in this study unit:
e /| (1) Define ethics, differentiate ethics from morality and explain when an

act is unethical.

(2) Identify and differentiate between the four different approaches to
ethical problems.

(3) Read through your answers in the activities and ensure that you have
reached well-thought-out and substantiated recommendations for
actions.

You have reached the end of the module Business Practice and Workplace
Ethics. We hope you enjoyed working through this module and wish you
success with your further studies.
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GLOSSARY

Antenuptial contract A contract between two people who are planning to
get married and which deals with how the property of
both will be controlled by them during their marriage
and how it will be divided after the marriage.

Companies and Intellectual | Government office where a record is kept of all the

Properties Commission registered companies and close corporations in South
Africa.
Conveyancing Legal work related to the transfer of property from one

person’s name to another person’s name.

Deeds Office Government office where a record is kept of all the
land in South Africa and the owners thereof.

Family Advocate Government office that deals with divorce matters in
which children are involved. It assists parties to resolve
guardianship, custody and access issues.

Law graduate A person who has successfully completed a law degree.

Master of the High Court Government office that deals with the regulation and
protection of the financial interests of persons whose
financial matters are managed by others, for example
minors and the mentally challenged.

Notarial practice Legal work related to the drafting and preparation
of certain legal documents known as notarial deeds.

Public prosecutor Attorney employed by government to institute and
conduct criminal proceedings on behalf of the State.

Purchaser A person who buys something from another person.

Registrar of the High Court | The administrative manager of a specific High Court
who is responsible for ensuring that all administrative
procedures in that court run as prescribed.

Serve A legal term to describe the delivery of certain legal
documents in accordance with prescribed legal
procedures.

Seller A person who sells something to another person.
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An officer of the court who has the responsibility
Sheriff for delivering certain legal documents and taking
possession of property on behalf another person in
terms of a court order.

State Attorney Government office that acts on behalf of the State in
legal matters.

State Law Advisor Government office that provides legal services to the
State.
Statutory body An institution or company that has been established

in terms of legislation.

Tacit When something is understood without being explicitly
said or stated.

Vet Careful and critical examination of a legal document
or opinion.
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